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New Vice-Chairs 
 
The Board welcomes three new part-time Vice-
Chairs: Maurice Green, Robert Kitchen and 
Yasmeena Mohamed. 
 

Scope Notes 
 
The following are scope notes of some of the 
decisions issued by the Ontario Labour Relations 
Board in May of this year.  These decisions will 
appear in the May/June issue of the OLRB 
Reports.  The full text of recent OLRB decisions is 
now available on–line through the Canadian Legal 
Information Institute at www.canlii.org. 
 
 
Construction Industry Grievance – Damages – 
Jurisdictional Dispute – Prima Facie Motion – 
BACU Local 2 sought damages in a construction 
industry grievance following a determination in a 
jurisdictional dispute in which the Board found that 
Limen had incorrectly assigned work in dispute to 
BACU Local 31 – PCL had awarded the contract 
to Limen, who entered into a voluntary recognition 
agreement with Local 31 to take advantage of the 
lower wage requirements under that agreement 
(tile v. brick) – Limen brought a motion to have the 
grievance dismissed on the grounds that Local 2 
had no prima facie case for recovering damages – 
The Board reviewed its case law regarding the 
awarding of damages arising from an improper 
assignment of work, affirming such an award 
should be restricted to instances where the 
employer’s decision was not bona fide or was 
clearly unreasonable – On this motion, the Board 
held that it must be satisfied that Local 2 “cannot 

possibly succeed” in its claim for damages – The 
Board rejected the view that to allow Limen to go 
scott-free would signal a “free pass” for employers 
to enter into new agreements when it suited them; 
similarly, the Board did not fault Limen for 
entering into the VRA with Local 31 after having 
secured the tile work, but before the work actually 
commenced – Ultimately, the Board was not 
satisfied that it would never find an employer 
liable to pay damages for contravening a 
collective agreement by entering into a VRA with 
a second union, thereby creating the basis for a 
jurisdictional dispute – Motion dismissed; matter 
continues 
 
LIMEN GROUP LTD.; RE BRICK AND ALLIED 
CRAFT UNION OF CANADA, LOCAL 2 AND 
INTERNATIONAL UNION OF BRICKLAYERS 
AND ALLIED CRAFTWORKERS, LOCAL 2; RE 
MASONRY INDUSTRY EMPLOYERS’ COUNCIL 
OF ONTARIO/ONTARIO MASONRY 
CONTRACTORS’ ASSOCIATION – BACU 
BARGAINING COMMITTEE, INTERVENOR NO. 
1, LABOURERS’ INTERNATIONAL UNION OF 
NORTH AMERICA, ONTARIO PROVINCIAL 
DISTRICT COUNCIL AND LABOURERS’ 
INTERNATIONAL UNION OF NORTH AMERICA, 
LOCAL 506, INTERVENOR NO. 2, BRICK AND 
ALLIED CRAFT UNION OF CANADA, LOCAL 31 
AND INTERNATIONAL UNION OF 
BRICKLAYERS AND ALLIED CRAFTWORKERS, 
LOCAL 31, INTERVENOR NO. 3, TERRAZZO, 
TILE & MARBLE GUILD OF ONTARIO, INC., 
INTERVENOR NO. 4; File No. 3623-10-G; Dated 
May 17, 2012; Panel: Harry Freedman (17 pages)  
 
 
Conflict of Interest – Between two dates of 
hearing of an unfair practice complaint, counsel 
for the applicants accepted employment with the 
law firm that represented the responding parties – 
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The Board considered whether the lawyer had 
received confidential information attributable to a 
solicitor-client relationship and, if so, was there a 
risk it would be used to the prejudice of the client 
– Assuming the answer to the first question had to 
be in the affirmative, the Board then considered 
whether reasonable measures were taken by the 
employing firm to ensure that no disclosure would 
occur by the tainted lawyer to other members of 
the firm – The measures might include the 
building of “ethical walls” between lawyers at the 
firm, monitoring by an independent lawyer, notice 
to the tainted lawyer’s former clients, and the 
application of the Rules of Professional Conduct – 
The Board held that the steps taken by the 
responding party’s law firm fell short of dispelling 
a conflict of interest – The law firm was removed 
as counsel of record for the responding party – 
Matter continues 
 
OAKVILLE UNITED TAXI; RE MOHAMMAD 
ASIF BHATT, SHAHID QAYYUM, KHALID 
QAYYUM KHALIL, HAROON WAHID AND 
NAZAR HAYAT KHARAL; File No. 1192-10-U; 
Dated May 2, 2012; Panel: Ian Anderson (11 
pages) 
 
 
Employment Standards – The applicants sought 
review of an order to pay wages issued against 
them on behalf of a live-in caregiver – The Board 
took the opportunity to reflect on the provisions of 
the Employment Standards Act and in particular 
the regulation that entitles an employee to 
payment for holding himself or herself ready for 
call to work:  when no work has been assigned 
but an employee is not free to leave the 
workplace or pursue personal endeavours, that 
employee is working for purposes of the Act, even 
in the absence of any productivity or benefit for 
the employer – The Board found the caregiver in 
this case was entitled to an even greater amount 
of wages than calculated by the employment 
standards officer – Order amended upward; 
application for review dismissed 
 
TIMOTHY LEYS AND KRISTEN THESBERG; 
RE AGRIPINA LIKHANGA AND DIRECTOR 
OF EMPLOYMENT STANDARDS; File No. 
2048-11-ES; Dated May 29, 2012; Panel: James 
Hayes (11 pages) 
 
 

Court Proceedings 
 
Charter of Rights and Freedoms – 
Construction Industry – Judicial Review – 
Non-Construction Employer – The Board 

concluded ([2009] OLRB Rep. Nov/Dec 826) that 
the declarations required by s. 127.2 when an 
employer is found to be a non-construction 
employer substantially interfered with the process 
of collective bargaining, contrary to s. 2(d) of the 
Charter, and the infringement could not be saved 
by s. 1 – On judicial review, the Divisional Court 
found no such infringement ([2010 OLRB Rep. 
Jan/Feb 166) – On appeal, the Court of Appeal 
affirmed that freedom of association is enjoyed by 
individuals not unions – There was no substantial 
interference with members’ s. 2(d) rights – A s. 
127.2 declaration would not make it impossible for 
the unions’ members to meaningfully exercise the 
freedom to associate – Appeal dismissed 
 
INDEPENDENT ELECTRICITY SYSTEM 
OPERATOR; RE CANADIAN UNION OF 
SKILLED WORKERS, LABOURERS’ 
INTERNATIONAL UNION OF NORTH AMERICA, 
LABOURERS’ INTERNATIONAL UNION OF 
NORTH AMERICA, ONTARIO PROVINCIAL 
DISTRICT COUNCIL, LABOURERS’ 
INTERNATIONAL UNION OF NORTH AMERICA, 
LOCAL 1059, OLRB AND ATTORNEY GENERAL 
OF  ONTARIO, RE PROVINCIAL BUILDING AND 
CONSTRUCTION TRADES COUNCIL OF 
ONTARIO AND GREATER ESSEX COUNTY 
DISTRICT SCHOOL BOARD; OLRB File No. 
3322-03-R and 2118-04-R (Court File No. 
C53992); Dated May 8, 2012; Panel: Winkler 
C.J.O., Lang and Pattillo JJA (40 pages) 
 
The decisions listed in this bulletin will be included 
in the publication Ontario Labour Relations Board 
Reports.  Copies of advance drafts of the OLRB 
Reports are available for reference at the Ontario 
Workplace Tribunals Library, 7th Floor, 505 
University Avenue, Toronto. 
 



 
 

Pending Court Proceedings 
 

 
Case name & Court File No. 
 

Board File No. 
 
Status 
 

Thomas Fuller Construction et al 
Divisional Court No. 12-1832                       Ottawa 1056-11-R Pending 

Alliance Environmental 
Divisional Court No. 200/12 0854-10-R Pending 

Hassan Hasna 
Divisional Court No. 83/12 3311-11-ES Pending 

Landmart Building Corp. 
Divisional Court No. DC 12-346JR           Hamilton 2519-11-R Pending 

Total Mechanical Systems 
Divisional Court No. 17/12 4053-10-R Pending 

Aragon (Hockley) Development (Ontario) 
Corporation 
Divisional Court No. 595/11 

2781-09-R Pending 

C.W. Smith Crane Services v. IUOE Local 793 
Divisional Court No. 513/11 3894–09–G Pending 

Swift Railroad Contractors 
Divisional Court No. 400/11 

0039–06–U 
0139–06–R Pending 

René Gagné v. Algoma University College Faculty 
Divisional Court No. 11–1764                      Ottawa 0460–10–U Pending 

Greater Essex County District S.B. 
Divisional Court No. 403/11 1004–08–M October 3, 2012 

John McCredie  v.  OLRB et al 
Divisional Court No. 1890/11                      London 1155–10–U Pending 

 
Classic POS Inc. 
Divisional Court No. 301/11 4059–10–ES Pending 

Ineke Sutherland o/a Designworks 
Divisional Court No. 238/11 4061–10–ES Dismissed for delay – 

May 28/12 
Dr. Peter A. Khaiter v. OLRB et al 
Divisional Court No. 213/11 

0816–10–U 
0817–10–U Pending  

Dean Warren v. National Hockey League 
Divisional Court No. 587/10 2473–08–U Pending 

Richard Hotta (Proteus Craftworks) v. Mahamad 
Badiuzzaman, et al 
Divisional Court No. 613/10 

1953–07–ES September 25, 2012 

Mr. Shah Islam v. J. Ennis Fabrics 
Divisional Court No. 506/10 1786–09–ES June 4, 2012 

Greater Essex Catholic District S.B. 
Divisional Court No. 462/10 
Court of Appeal No. C54934 

3122–04–G May 17, 2012 - Reserved 

John McKenney v. Upper Canada District S.B. 
Court of Appeal No. M41065               Ottawa 

2687–08–U 
Dismissed Feb. 3/12; 
Seeking leave to appeal 
to C.A. 

Dr. Peter A. Khaiter v. OLRB et al 
Divisional Court No. 383/10 

0290–08–U 
0338–08–U Pending 

Independent Electricity System Operator v. 
Canadian Union of Skilled Workers, LIUNA et al 
Divisional Court No. 78/10 
Court of Appeal No. C53992 

3322–03–R 
2118–04–R 

Appeal dismissed - 
May 8, 2012 

Pro Pipe Construction v. Norfab Metal and 
Machine 
Divisional Court No. 408/09 

 
2574–04–R 
 

Pending 

   



 
 

 

 
Case name & Court File No. 
 

Board File No. 
 
Status 
 

Blue Mountain Resorts v. MOL 
Divisional Court No. 373/09 
Court of Appeal No. C54427 

1048–07–HS 
0255–08–HS 

 
September 27, 2012 

Roy Murad  v. Les Aliments Mia Foods 
Divisional Court No. 291/09  1999–07–ES Pending 

Greater Essex County District School Board v. 
IBEW, Local 773 et al 
Court of Appeals No. C55503 

1776–04–R et al Pending 

Dr. Peter A. Khaiter v. OLRB et al 
Divisional Court No. 431/08 4045–06–U et al Pending 
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