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Scope Notes

The following are scope notes of some of the
decisions issued by the Ontario Labour Relations
Board in June of this year. These decisions will
appear in the May/June issue of the OLRB
Reports. The full text of recent OLRB decisions is
now available on-line through the Canadian Legal
Information Institute at www.canlii.org.

Certification -  Employer  Support -
Intimidation and Coercion — Prima Facie
Motion — Representation Vote — Unfair Labour
Practice — The incumbent union, LIUNA Local
1110, lost a certification vote to HOPE Local 2220
by a significant margin — Local 1110 asked the
Board to set aside the vote and dismiss the
certification application on the basis that what
occurred was so harmful that the true wishes of
the employees were not disclosed in the vote —
On a motion by Local 2220 to dismiss Local
1110’'s allegations on a prima facie basis the
Board reviewed its cases dealing with how it will
approach allegations of misconduct in the face of
a vote which has already been determined, and
found that none of the allegations, individually or
collectively, would lead the Board to conclude that
the true wishes of the employees (in this large
and geographically separated bargaining unit)
were not reflected in the results of the
representation vote which expressed the choice of
the employees by over a three to one margin—
Accordingly the motion succeeded — Certificate
issued

1367178 ONTARIO INC. CARRYING ON THE
BUSINESSES KNOWN AS THE CHARTWELL
SENIORS HOUSING REIT LONG TERM
RESIDENCES, THE WESTMOUNT, THE
WOODHAVEN, THE WYNFIELD AND THE
WATERFORD; RE HEALTHCARE, OFFICE AND
PROFESSIONAL EMPLOYEES UNION, LOCAL
2220; RE UBCJA; RE ONTARIO FEDERATION
OF HEALTH CARE WORKERS, LABOURERS’
INTERNATIONAL UNION OF NORTH AMERICA,
LOCAL 1110; File No. 2888-11-R; Dated June 21,
2012; Panel: Edward T. McDermott, R. O'Connor
and C. Phillips (21 pages)

Bar — Certification — Collective Agreement —
Constitutional Law — Construction Industry —
Employer Support — Timeliness — On the
agreed statement of facts there was no dispute
that the employer was involved, from time to time,
in the installation of new poles, conduit, fibre optic
cable, copper <cable in new residential
subdivisions and this work included the digging
and backfilling of trenches, the laying of conduit,
the pulling of cable, the replacing and installing of
junction boxes and pedestals and bases and the
stringing of lines on poles — The Board noted that
even if the principal business of the employer is
not in the construction industry, if the employer
only occasionally or intermittently engages in
construction industry work it is enough for the
employer to be found to be an employer in the
construction industry — The Board found it difficult
to conceive the work as being anything other than
construction and noted that the attempt to argue
the work was maintenance failed since the
installation of new telecommunication
infrastructure to expand the Bell network can no
more be characterized as maintenance than the
building of a new highway can be characterized
as maintenance to the Province's existing
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highway system — Fifteen months prior to these
applications the employees’ Association and the
employer renegotiated their collective agreement
mid-term and entered into a second one (ratified
by the employees) without jointly seeking the
Board’s consent — The Board reviewed its case
law under s. 58(3) noting that the statute explicitly
requires that private arrangements to terminate a
collective agreement early be monitored and
supervised by the Board, which would remove
any possibility of other employees or trade unions
arguing that the prior arrangements of the parties
were inadequate — The Board rejected an
argument that the section was somehow
discretionary, finding that if a collective agreement
shall not be terminated by the parties before it
ceases to operate without the consent of the
Board, and the Board’s consent has not been
granted (let alone even been sought), the
collective agreement cannot be terminated -
Accordingly, the second collective agreement was
not a bar to the applications — Finally the Board
dealt with the Association’s late submissions that
the matter was federal (given the work was for
Bell) and not within the Board’s jurisdiction — For a
number of reasons the Board refused to entertain
this motion, including that the employer knew the
facts underlying the constitutional issue and failed
to raise them in a timely fashion and no notice
was provided to the Attorneys General pursuant
to the Board’s Rules or the Courts of Justice Act —

Alternatively,
entertain the constitutional question, the Board
found that the matter was within provincial
jurisdiction relying on a number of cases that
noted a general construction company whether
building an airport or a telephone line has only a
“casual” (in the words of the jurisprudence)

assuming it was wrong not to

relationship with its federal customers which
cannot alter the constitutional authority over its
regular line of business — Accordingly, if required,
the Board found the activities of Expercom to be
subject to provincial regulation

EXPERCOM TELECOMMUNICATIONS INC.; RE
L.LU.N.A., LOCAL 24; RE PORT PERRY
EMPLOYEES ASSOCIATION; File No. 3450-11-
R; Dated June 26, 2012; Panel: Bernard Fishbein
(32 pages)

cost a lot more — The Board noted that there is
nothing inappropriate with a trade union having a
two-tiered initiation fee structure provided the
lower initiation fee is made available to all
employees of the employer at the time of
certification and not only to those who signed an
application for membership card in advance of the
union’s certification — Where individuals are told
they will be required to pay more later, the Board
is unable to determine if the individuals signed the
card because they wanted to join the union or
because they wanted to avoid having to make a
larger payment — After hearing the evidence of
five employees, the Board found each witness to
be credible and their evidence to be plausible —
The union organizer, who was available, did not
testify — Accordingly the Board found that the
union organizer had made the alleged statements
— The Board found the jurisprudence to be clear:
in these situations a cloud is cast over the
reliability of the membership evidence — Finally,
the Board noted that even though only five
employees came forward, the Board was unable
to determine the extent to which the employees of
the employer were aware of the statements made
by the organizer, but inferred that since the
organizer collected at least 25% of the cards, the
statements were more than likely made to more
than five individuals — In these circumstances,
given the reliability of the membership evidence
was in doubt, the Board found it appropriate to
order another representation vote — Application
granted; matter continues

GRAHAM BROS. CONSTRUCTION LIMITED;
RE L.I.LU.N.A, ONTARIO PROVINCIAL DISTRICT
COUNCIL; RE IL.U.O.E., LOCAL 793; File No.
0736-09-U; Dated June 25, 2012; Panel: Diane L.
Gee (23 pages)

Certification - Construction Industry -
Intimidation and Coercion — Representation
Vote — Unfair Labour Practice — The employer
alleged that during an organizing campaign
certain union organizers told individuals that if
they joined the union now they would have to pay
$50 to join, whereas if they joined later it would

Health and Safety — Occupational Health and
Safety Act — The inspector ordered the School
Board to re-inspect a particular school to verify
the accuracy of the existing asbestos survey —
ETFO appealed the order seeking broader relief
relating to all schools in the School Board — The
Board followed the jurisprudence which makes it
relatively clear that an appeal under s. 61 is not in
the nature of an enquiry where all issues are at
large, rather the appeal is of a decision or non-
decision by the Ministry of Labour — Accordingly
the Board found the appeal was restricted to the
particular school and the wide relief sought by
ETFO for all schools was beyond the jurisdiction
of the Board in this appeal — Matter continues

KAWARTHA PINE RIDGE DISTRICT SCHOOL
BOARD; RE ELEMENTARY TEACHERS'




FEDERATION OF ONTARIO; RE HUGH

MCGUIRE; File No. 2499-11-HS; Dated June 8,
2012; Panel: Bernard Fishbein (10 pages)

Delay — Jurisdictional Dispute — Practice and
Procedure — AMAPCEO and the Crown asserted
that ten applications should be dismissed without
inquiring into the merits due to excessive delay on
the part of OPSEU in grieving the assignment of
work to members of the AMAPCEQO bargaining
unit — The Board determined a bright line test for
delay in work assignment disputes: whether the
grieving union has challenged the assignment
within 30 days of the initial posting of the position,
or of the date that the employer provides the
union with notice of the creation of a new position,
whichever comes first — The Board then applied
this test and declined to inquire into eight of the
proceedings on the basis of unreasonable delay,
confirming the assignment of this work to
AMAPCEQ’s members — The Board will consider
two applications on their merits — Matters continue

ONTARIO PUBLIC SERVICE EMPLOYEES
UNION; RE THE CROWN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTRY OF GOVERNMENT SERVICES; RE
AMAPCEO; File No. 3736-07-JD; 0845-10-JD;
0846-10-JD; 0848-10-JD; 0860-10-JD; 2560-10-
JD; 2761-07-JD; 2979-07-JD; 3108-08-JD; 3339-
08-JD; Dated June 15, 2012; Panel: Lee
Shouldice (25 pages)
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expenses — However, the section does not
provide the Minister with any power to remove an
Arbitrator’s jurisdiction (a power that resides with
the Superior Court of Justice under the Judicial
Review Procedure Act) — Advice given

UNILEVER CANADA, A DIVISION OF
UNILEVER INC.; RE UNITED FOOD AND
COMMERCIAL WORKERS CANADA, LOCAL
175; File No. 0174-12-M; Dated June 7, 2012,
Panel: Diane L. Gee (5 pages)

The decisions listed in this bulletin will be included
in the publication Ontario Labour Relations Board
Reports. Copies of advance drafts of the OLRB
Reports are available for reference at the Ontario
Workplace Tribunals Library, 7" Floor, 505
University Avenue, Toronto.

Grievance — Reference — UFCW and Unilever
Canada appointed an Arbitrator to hear
grievances relating to vacation entitlement under
their collective agreement - UFCW, after
repeatedly requesting the decision from the
Arbitrator, directly and through the Ministry of
Labour, without success, requested that the
Minister appoint a different arbitrator pursuant to
S. 48(4) of the Act — The Minister asked the Board
three questions: whether the Arbitrator had lost
jurisdiction; whether the Minister had the power
under s 48(11) to order that the Arbitrator had lost
jurisdiction; and if either answer was “yes” how
the parties must proceed — The Board found the
first question did not relate to a power of the
Minister under the Act, as it was a legal
determination that lay within the jurisdiction of the
court — On the second question the Board found
the Minister's powers under s 48(11) only relate to
the Arbitrator the parties have appointed, giving
the Minister power to ensure that a decision is
given without undue delay and to address, as
appropriate, the Arbitrator's remuneration and




Pending Court Proceedings

Case name & Court File No.

Board File No.

Status

IBEW, Local 894
Divisional Court No. 321/12

3174-09-U

Pending

EllisDon Corporation
Divisional Court No. 310/12

0784-05-G

Pending

EllisDon Corporation
Divisional Court No. 309/12

2076-10-R

Pending

Thomas Fuller Construction et al

Divisional Court No. 12-1832 Ottawa

1056-11-R

Pending

Alliance Environmental
Divisional Court No. 200/12

0854-10-R

October 15, 2012

Hassan Hasnha
Divisional Court No. 83/12

3311-11-ES

Pending

Landmart Building Corp.

Divisional Court No. DC 12-346JR Hamilton

2519-11-R

Pending

Total Mechanical Systems
Divisional Court No. 17/12

4053-10-R

Pending

Aragon (Hockley) Development (Ontario)
Corporation
Divisional Court No. 595/11

2781-09-R

Pending

C.W. Smith Crane Services v. IUOE Local 793
Divisional Court No. 513/11

3894-09-G

Pending

Swift Railroad Contractors
Divisional Court No. 400/11

0039-06-U
0139-06-R

Pending

René Gagné v. Algoma University College Faculty
Divisional Court No. 11-1764 Ottawa

0460-10-U

Pending

Greater Essex County District S.B.
Divisional Court No. 403/11

1004-08-M

October 3, 2012

John McCredie v. OLRB et al
Divisional Court No. 1890/11

1155-10-U

Pending

Classic POS Inc.
Divisional Court No. 301/11

4059-10-ES

Pending

Dr. Peter A. Khaiter v. OLRB et al
Divisional Court No. 213/11

0816-10-U
0817-10-U

Pending

Dean Warren v. National Hockey League
Divisional Court No. 587/10

2473-08-U

Pending

Richard Hotta (Proteus Craftworks) v. Mahamad
Badiuzzaman, et al
Divisional Court No. 613/10

1953-07-ES

September 25, 2012

Mr. Shah Islam v. J. Ennis Fabrics
Divisional Court No. 506/10

1786-09-ES

Dismissed Jun. 4/12;
Reasons to follow

Greater Essex Catholic District S.B.
Court of Appeal No. C54934

3122-04-G

May 17, 2012 - Reserved

John McKenney v. Upper Canada District S.B.
Court of Appeal No. M41065 Ottawa

2687-08-U

Dismissed Feb. 3/12;
Seeking leave to appeal
to C.A.

Dr. Peter A. Khaiter v. OLRB et al
Divisional Court No. 383/10

0290-08-U
0338-08-U

Pending

Pro Pipe Construction v. Norfab Metal and
Machine
Divisional Court No. 408/09

2574-04-R

Pending




Case name & Court File No.

Board File No.

Status

Blue Mountain Resorts v. MOL
Court of Appeal No. C54427

1048-07-HS
0255-08-HS

September 27, 2012

Roy Murad v. Les Aliments Mia Foods
Divisional Court No. 291/09

1999-07-ES

Pending

Greater Essex County District School Board v.

IBEW, Local 773 et al
Court of Appeals No. C55503

1776-04—-R et al

Pending

Dr. Peter A. Khaiter v. OLRB et al
Divisional Court No. 431/08

4045-06-U et al

Pending
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